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REVISIONS TO ALCOHOLIC BEVERAGE

CONTROL ACT
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STATE OF UTAH

Chief Sponsor: Gregory H. Hughes

Senate Sponsor: John L. Valentine

LONG TITLE
General Description:

This bill modifies the Alcoholic Beverage Control Act.
Highlighted Provisions:

This bill:

» modifies definitions;

» addresses the nature of an adjudicative proceeding as a civil action including the

burden of proof and the general applicability of mens rea requirements;

» makes procedural clarifications;

» clarifies the application of criminal procedures, principles, and penalties; and

» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:

32A-1-105, as last amended by Laws of Utah 2008, Chapters 317, 322, and 391
32A-1-119, as last amended by Laws of Utah 2008, Chapters 317, 382, and 391
32A-12-101, as renumbered and amended by Laws of Utah 1990, Chapter 23
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28 32A-12-104, as last amended by Laws of Utah 2007, Chapter 322

29

30  Be it enacted by the Legislature of the state of Utah:

31 Section 1. Section 32A-1-105 is amended to read:

32 32A-1-105. Definitions.

33 As used in this title:

34 (1) "Airport lounge" means a place of business licensed to sell an alcoholic beverage,

35  atretail, for consumption on its premises located at an international airport with a United States

36  Customs office on the premises of the international airport.

37 (2) "Alcoholic beverage" means the following as the term is defined in this section:
38 (a) beer;

39 (b) flavored malt beverage; and

40 (¢) liquor[;whtehomorafterOctober1;,-2608;] includes a flavored malt beverage.
41 (3) (a) "Alcoholic product" means a product that:

42 (i) contains at least .5% of alcohol by volume; and

43 (i1) is obtained by fermentation, infusion, decoction, brewing, distillation, or other

44  process that uses liquid or combinations of liquids, whether drinkable or not, to create alcohol
45  in an amount greater than the amount prescribed in Subsection (3)(a)(i).
46 (b) "Alcoholic product" does not include any of the following common items that

47  otherwise come within the definition of an alcoholic product:

48 (i) except as provided in Subsection (3)(c), extract;

49 (11) vinegar;

50 (ii1) cider;

51 (iv) essence;

52 (V) tincture;

53 (vi) food preparation; or

54 (vii) an over-the-counter drug or medicine.

55 (c) An extract containing alcohol obtained by distillation is regulated as an alcoholic

56  product when it is used as a flavoring in the manufacturing of an alcoholic product.
57 (4) "Bar" means a counter or similar structure:

58 (a) at which an alcoholic beverage is:
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(i) stored; or

(i1) dispensed; or

(b) from which an alcoholic beverage is served.

(5) (a) Subject to Subsection (5)(d), "beer" means a product that:

(i) contains at least .5% of alcohol by volume, but not more than 4% of alcohol by
volume or 3.2% by weight; and

(i1) 1s obtained by fermentation, infusion, or decoction of malted grain.

(b) Beer may or may not contain hops or other vegetable products.

(c) Beer includes a product that:

(i) contains alcohol in the percentages described in Subsection (5)(a); and

(i1) 1is referred to as:

(A) beer;

(B) ale;

(C) porter;

(D) stout;

(E) lager; or

(F) a malt or malted beverage.

(d) [OnrorafterOctober1,2608;beer"] "Beer"” does not include a flavored malt
beverage.

(6) (a) "Beer retailer" means a business that is:

(1) engaged, primarily or incidentally, in the retail sale of beer to a patron, whether for
consumption on or off the business premises; and

(i1) licensed to sell beer by:

(A) the commission;

(B) alocal authority; or

(C) both the commission and a local authority.

(b) () "Off-premise beer retailer" means a business that is engaged in the retail sale of
beer to a patron for consumption off the beer retailer's premises.

(i) "Off-premise beer retailer" does not include an on-premise beer retailer.

(c) "On-premise beer retailer" means a business that is engaged in the sale of beer to a

patron for consumption on the beer retailer's premises, regardless of whether the business sells



H.B. 376 02-27-09 12:02 PM

90  beer for consumption off the beer retailer's premises.

91 (7) "Billboard" means a public display used to advertise including:
92 (a) alight device;
93 (b) a painting;
94 (c) adrawing;
95 (d) aposter;
96 (e) asign;
97 (f) asignboard; or
98 (g) ascoreboard.
99 (8) "Brewer" means a person engaged in manufacturing:
100 (a) beer;
101 (b) heavy beer; or
102 (c) aflavored malt beverage.
103 (9) "Cash bar" means the service of an alcoholic beverage:
104 (a) at:
105 (i) abanquet; or
106 (i) a temporary event for which a permit is issued under this title; and
107 (b) if an attendee at the banquet or temporary event is charged for the alcoholic

108  beverage.
109 (10) "Chartered bus" means a passenger bus, coach, or other motor vehicle provided by

110  abus company to a group of persons pursuant to a common purpose:

111 (a) under a single contract;
112 (b) at a fixed charge in accordance with the bus company's tariff; and
113 (c) for the purpose of giving the group of persons the exclusive use of the passenger

114 bus, coach, or other motor vehicle and a driver to travel together to one or more specified

115  destinations.

116 (11) "Church" means a building:

117 (a) set apart for the purpose of worship;

118 (b) in which religious services are held;

119 (c) with which clergy is associated; and

120 (d) which is tax exempt under the laws of this state.
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(12) "Club" and "private club" means any of the following organized primarily for the

benefit of its members:

(a) asocial club;

(b) arecreational association;

(c) a fraternal association;

(d) an athletic association; or

(e) akindred association.

(13) "Commission" means the Alcoholic Beverage Control Commission.
(14) "Community location" means:

(a) a public or private school;

(b) a church;

(c) a public library;

(d) apublic playground; or

(e) a public park.

(15) "Community location governing authority" means:
(a) the governing body of the community location; or

(b) if the commission does not know who is the governing body of a community

location, a person who appears to the commission to have been given on behalf of the

community location authority to prohibit an activity at the community location.

title:

or

(16) "Department" means the Department of Alcoholic Beverage Control.

(17) "Disciplinary proceeding" means an adjudicative proceeding permitted under this

(a) against:

(i) a permittee;

(i1) a licensee;

(ii1) a manufacturer;
(iv) a supplier;

(v) an importer;

(vi) an out-of-state brewer holding a certificate of approval under Section 32A-8-101;

(vil) an officer, employee, or agent of:
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(A) aperson listed in Subsections (17)(a)(i) through (vi); or

(B) apackage agent; and

(b) that is brought on the basis of a violation of this title.

(18) "Director," unless the context requires otherwise, means the director appointed
under Section 32A-1-108.

(19) "Distressed merchandise" means an alcoholic beverage in the possession of the
department that is saleable, but for some reason is unappealing to the public.

(20) "Flavored malt beverage" means a beverage:

(a) that contains at least .5% alcohol by volume;

(b) that is treated by processing, filtration, or another method of manufacture that is not
generally recognized as a traditional process in the production of a beer as described in 27
C.F.R. Sec. 25.55;

(c) to which is added a flavor or other ingredient containing alcohol, except for a hop
extract; and

(d) (1) for which the producer is required to file a formula for approval with the United
States Alcohol and Tobacco Trade and Tax Bureau pursuant to 27 C.F.R. Sec. 25.55; or

(i1) that is not exempt under Subdivision (f) of 27 C.F.R. Sec. 25.55.

(21) "Guest" means a person accompanied by an active member or visitor of a club
who enjoys only those privileges derived from the host for the duration of the visit to the club.

(22) (a) "Heavy beer" means a product that:

(i) contains more than 4% alcohol by volume; and

(i1) is obtained by fermentation, infusion, or decoction of malted grain.

(b) "Heavy beer" is considered "liquor” for the purposes of this title.

(23) "Hosted bar" means the service of an alcoholic beverage:

(a) without charge; and

(b) ata:

(i) banquet; or

(i1) privately hosted event.

(24) "lIdentification card" means an identification card issued under Title 53, Chapter 3,
Part 8, Identification Card Act.

(25) "Interdicted person" means a person to whom the sale, gift, or provision of an
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alcoholic beverage is prohibited by:

(a) law; or

(b) court order.

(26) "Intoxicated" means that [to-adegree-thattsuntawful-under-Sectionr76-9-761] a
person [tsunder-the-mflaenceof|:

(a) is significantly impaired as to the person's mental or physical functions as a result of

the use of:
[ta)] (1) an alcoholic beverage;
[(b)] (ii) a controlled substance;
[te)] (iii) a substance having the property of releasing toxic vapors; or

[t] (iv) a combination of Subsections (26)(a)(i) through [te)] (iii); or

(b) exhibits plain and easily observed outward manifestations of behavior or physical

signs produced by the over consumption of an alcoholic beverage.
(27) "Licensee" means a person issued a license by the commission to sell,

manufacture, store, or allow consumption of an alcoholic beverage on premises owned or
controlled by the person.

(28) "Limousine" means a motor vehicle licensed by the state or a local authority, other
than a bus or taxicab:

(a) in which the driver and a passenger are separated by a partition, glass, or other
barrier; and

(b) that is provided by a company to one or more individuals at a fixed charge in
accordance with the company's tariff for the purpose of giving the one or more individuals the
exclusive use of the limousine and a driver to travel to one or more specified destinations.

(29) (a) (1) "Liquor" means alcohol, or an alcoholic, spirituous, vinous, fermented, malt,
or other liquid, or combination of liquids, a part of which is spirituous, vinous, or fermented, or
other drink, or drinkable liquid that:

(A) contains at least .5% alcohol by volume; and

(B) is suitable to use for beverage purposes.

(i) [OmorafterOctober 12008, iquor”] "Liquor"” includes a flavored malt beverage.

(b) "Liquor" does not include a beverage defined as a beer.

(30) "Local authority" means:
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(a) the governing body of the county if the premises are located in an unincorporated
area of a county; or

(b) the governing body of the city or town if the premises are located in an incorporated
city or a town.

(31) "Manufacture" means to distill, brew, rectify, mix, compound, process, ferment, or
otherwise make an alcoholic product for personal use or for sale or distribution to others.

(32) "Member" means a person who, after paying regular dues, has full privileges of a
club under this title.

(33) (a) "Military installation" means a base, air field, camp, post, station, yard, center,
or homeport facility for a ship:

(1) (A) under the control of the United States Department of Defense; or

(B) of the National Guard;

(i1) that is located within the state; and

(iii) including a leased facility.

(b) "Military installation" does not include a facility used primarily for:

(1) civil works;

(i1) arivers and harbors project; or

(iii) a flood control project.

(34) "Minor" means an individual under the age of 21 years.

(35) "Nude," "nudity," or "state of nudity" means:

(a) the appearance of:

(i) the nipple or areola of a female human breast;

(i) a human genital;

(iii)) a human pubic area; or

(iv) a human anus; or

(b) a state of dress that fails to opaquely cover:

(1) the nipple or areola of a female human breast;

(i) a human genital;

(ii1)) a human pubic area; or

(iv) a human anus.

(36) "Outlet" means a location other than a state store or package agency where an



245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275

02-27-09 12:02 PM H.B. 376

alcoholic beverage is sold pursuant to a license issued by the commission.

(37) "Package" means any of the following containing liquor:

(a) a container;

(b) abottle;

(c) avessel; or

(d) other receptacle.

(38) "Package agency" means a retail liquor location operated:

(a) under a contractual agreement with the department; and

(b) by a person:

(1) other than the state; and

(i1) who is authorized by the commission to sell package liquor for consumption off the
premises of the package agency.

(39) "Package agent" means a person permitted by the commission to operate a
package agency pursuant to a contractual agreement with the department to sell liquor from
premises that the package agent shall provide and maintain.

(40) "Permittee" means a person issued a permit by the commission to perform an act
or exercise a privilege as specifically granted in the permit.

(41) "Person" means an individual, partnership, firm, corporation, limited liability
company, association, business trust, or other form of business enterprise, including a receiver
or trustee, and the plural as well as the singular number, unless the intent to give a more limited
meaning is disclosed by the context.

(42) "Premises" means a building, enclosure, room, or equipment used in connection
with the sale, storage, service, manufacture, distribution, or consumption of an alcoholic
product, unless otherwise defined in this title or in the rules adopted by the commission.

(43) "Prescription" means a writing in legal form, signed by a physician or dentist and
given to a patient for obtaining an alcoholic beverage for medicinal purposes only.

(44) (a) "Privately hosted event" or "private social function" means a specific social,
business, or recreational event:

(i) for which an entire room, area, or hall is leased or rented in advance by an identified
group; and

(i1) that is limited in attendance to people who are specifically designated and their
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guests.

(b) "Privately hosted event" and "private social function" does not include an event to
which the general public is invited, whether for an admission fee or not.

(45) (a) "Proof of age" means:

(i) an identification card;

(i1) an identification that:

(A) is substantially similar to an identification card;

(B) is issued in accordance with the laws of a state other than Utah in which the
identification is issued;

(C) includes date of birth; and

(D) has a picture affixed;

(ii1) a valid driver license certificate that:

(A) includes date of birth;

(B) has a picture affixed; and

(C) isissued:

(I) under Title 53, Chapter 3, Uniform Driver License Act; or

(IT) in accordance with the laws of the state in which it is issued;

(iv) a military identification card that:

(A) includes date of birth; and

(B) has a picture affixed; or

(v) avalid passport.

(b) "Proof of age" does not include a driving privilege card issued in accordance with
Section 53-3-207.

(46) (a) "Public building" means a building or permanent structure owned or leased by
the state, a county, or local government entity that is used for:

(i) public education;

(i1) transacting public business; or

(iii) regularly conducting government activities.

(b) "Public building" does not mean or refer to a building owned by the state or a
county or local government entity when the building is used by a person, in whole or in part,

for a proprietary function.

- 10 -
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(47) "Representative" means an individual who is compensated by salary, commission,
or other means for representing and selling an alcoholic beverage product of a manufacturer,
supplier, or importer of liquor including:

(a) wine;

(b) heavy beer; or

(c) [omrorafterOctober1;2008;] a flavored malt beverage.

(48) "Residence" means a person's principal place of abode within Utah.

(49) "Restaurant" means a business establishment:

(a) where a variety of foods is prepared and complete meals are served to the general
public;

(b) located on a premises having adequate culinary fixtures for food preparation and
dining accommodations; and

(c) that is engaged primarily in serving meals to the general public.

(50) "Retailer" means a person engaged in the sale or distribution of an alcoholic
beverage to a consumer.

(51) (a) "Sample" includes:

(i) a department sample; and

(i1) an industry representative sample.

(b) "Department sample" means liquor that is placed in the possession of the
department for testing, analysis, and sampling including:

(1) wine;

(i) heavy beer; or

(iii) [omorafterOctober1;2008;] a flavored malt beverage.

(c) "Industry representative sample" means liquor that is placed in the possession of the
department:

(i) for testing, analysis, and sampling by a local industry representative on the premises
of the department to educate the local industry representative of the quality and characteristics
of the product; and

(i1) including:

(A) wine;

(B) heavy beer; or

-11 -
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(C) [onmrorafterOctober1,20068;] a flavored malt beverage.

(52) (a) "School" means a building used primarily for the general education of minors.

(b) "School" does not include:

(i) a nursery school;

(i1) an infant day care center; or

(ii1) a trade or technical school.

(53) "Sell," "sale," and "to sell" means a transaction, exchange, or barter whereby, for
consideration, an alcoholic beverage is either directly or indirectly transferred, solicited,
ordered, delivered for value, or by a means or under a pretext is promised or obtained, whether
done by a person as a principal, proprietor, or as an agent, servant, or employee, unless
otherwise defined in this title or the rules made by the commission.

(54) "Seminude," "seminudity," or "state of seminudity" means a state of dress in
which opaque clothing covers no more than:

(a) the nipple and areola of the female human breast in a shape and color other than the
natural shape and color of the nipple and areola; and

(b) the human genitals, pubic area, and anus:

(i) with no less than the following at its widest point:

(A) four inches coverage width in the front of the human body; and

(B) five inches coverage width in the back of the human body; and

(i) with coverage that does not taper to less than one inch wide at the narrowest point.

(55) "Sexually oriented entertainer" means a person who while in a state of seminudity
appears at or performs:

(a) for the entertainment of one or more patrons;

(b) on the premises of:

(i) aclass D private club as defined in Subsection 32A-5-101(3); or

(i1) atavern;

(c) on behalf of or at the request of the licensee described in Subsection (55)(b);

(d) on a contractual or voluntary basis; and

(e) whether or not the person is designated:

(i) an employee of the licensee described in Subsection (55)(b);

(i) an independent contractor of the licensee described in Subsection (55)(b);

-12 -
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(ii1) an agent of the licensee described in Subsection (55)(b); or

(iv) otherwise of the licensee described in Subsection (55)(b).

(56) "Small brewer" means a brewer who manufactures less than 60,000 barrels of
beer, heavy beer, and flavored malt beverages per year.

(57) (a) "Spirituous liquor" means liquor that is distilled.

(b) "Spirituous liquor" includes an alcohol product defined as a "distilled spirit" by 27
U.S.C. 211 and 27 C.F.R. Sections 5.11 through 5.23.

(58) (a) "State label" means the official label designated by the commission affixed to a
liquor container sold in the state.

(b) "State label" includes the department identification mark and inventory control
number.

(59) (a) "State store" means a facility for the sale of package liquor:

(i) located on premises owned or leased by the state; and

(i) operated by a state employee.

(b) "State store" does not apply to a:

(1) licensee;

(i) permittee; or

(iii) package agency.

(60) "Supplier" means a person selling an alcoholic beverage to the department.

(61) (a) "Tavern" means a business establishment that is:

(1) engaged primarily in the retail sale of beer to a public patron for consumption on the
establishment's premises; and

(i1) licensed to sell beer under Chapter 10, Part 2, On-Premise Beer Retailer Licenses.

(b) "Tavern" includes the following if the revenue from the sale of beer exceeds the
revenue of the sale of food, although food need not be sold in the establishment:

(1) a beer bar;

(i1) a parlor;

(iii) a lounge;

(iv) a cabaret; or

(v) anightclub.

(62) "Temporary domicile" means the principal place of abode within Utah of a person

-13 -
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400  who does not have a present intention to continue residency within Utah permanently or

401  indefinitely.

402 (63) "Unsaleable liquor merchandise" means merchandise that:
403 (a) is unsaleable because the merchandise is:

404 (i) unlabeled;

405 (i1) leakys;

406 (ii1)) damaged;

407 (iv) difficult to open; or

408 (v) partly filled;

409 (b) is in a container:

410 (i) having faded labels or defective caps or corks;

411 (i1) in which the contents are:

412 (A) cloudy;

413 (B) spoiled; or

414 (C) chemically determined to be impure; or

415 (ii1) that contains:

416 (A) sediment; or

417 (B) a foreign substance; or

418 (c) is otherwise considered by the department as unfit for sale.
419 (64) "Visitor" means an individual that in accordance with Section 32A-5-107 holds

420  limited privileges in a private club by virtue of a visitor card.

421 (65) "Warehouser" means a person, other than a licensed manufacturer, engaged in the
422 importation for sale, storage, or distribution of liquor regardless of amount.

423 (66) (a) "Wholesaler" means a person engaged in the importation for sale, or in the sale
424 of beer in wholesale or jobbing quantities to one or more retailers.

425 (b) Notwithstanding Subsection (66)(a), "wholesaler" does not include a small brewer
426  selling beer manufactured by that brewer.

427 (67) (a) "Wine" means an alcoholic beverage obtained by the fermentation of the

428  natural sugar content of fruits, plants, honey, or milk, or other like substance, whether or not
429  another ingredient is added.

430 (b) "Wine" is considered "liquor" for purposes of this title, except as otherwise

-14 -
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provided in this title.

Section 2. Section 32A-1-119 is amended to read:

32A-1-119. Disciplinary proceedings -- Procedure.

(1) As used in Subsection (4), "final adjudication" means an adjudication for which a
final [umappeatable] judgment or order is issued|:] that:

(a)_is not appealed, and the time to appeal the judgment has expired; or

(b) is appealed, and is affirmed, in whole or in part, on appeal.

(2) (a) Subject to Section 32A-1-119.5, the following may conduct an adjudicative
proceeding to inquire into a matter necessary and proper for the administration of this title and
rules adopted under this title:

(1) the commission;

(i) a hearing examiner appointed by the commission for the purposes provided in
Subsection 32A-1-107(3);

(iii) the director; and

(iv) the department.

(b) Except as provided in this section or Section 32A-3-106, the following shall
comply with the procedures and requirements of Title 63G, Chapter 4, Administrative
Procedures Act, in an adjudicative proceeding:

(1) the commission;

(i1) a hearing examiner appointed by the commission;

(ii1) the director; and

(iv) the department.

(c) Except where otherwise provided by law, an adjudicative proceeding before the
commission or a hearing examiner appointed by the commission shall be:

(1) video or audio recorded; and

(i1) subject to Subsection (5)(e), conducted in accordance with Title 52, Chapter 4,
Open and Public Meetings Act.

(d) A person listed in Subsection (2)(a) shall conduct an adjudicative proceeding
concerning departmental personnel in accordance with Title 67, Chapter 19, Utah State
Personnel Management Act.

(e) A hearing that is informational, fact gathering, and nonadversarial in nature shall be

- 15 -
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conducted in accordance with rules, policies, and procedures made by the commission,
director, or department.

(3) (a) Subject to Section 32A-1-119.5, a disciplinary proceeding shall be conducted
under the authority of the commission, which is responsible for rendering a final decision and
order on a disciplinary matter.

(b) (i) Nothing in this section precludes the commission from appointing a necessary
officer, including a hearing examiner, from within or without the department, to administer the
disciplinary proceeding process.

(i1) A hearing examiner appointed by the commission:

(A) may conduct a disciplinary proceeding hearing on behalf of the commission; and

(B) shall submit to the commission a report including:

(I) findings of fact determined on the basis of a preponderance of the evidence
presented at the hearing;

(I) conclusions of law; and

(IIT) recommendations.

(c) Nothing in this section precludes the commission, after the commission renders its
final decision and order, from having the director prepare, issue, and cause to be served on the
parties the final written order on behalf of the commission.

(4) Subject to Section 32A-1-119.5:

(a) The department may initiate a disciplinary proceeding described in Subsection
(4)(b) if the department receives:

(i) areport from a government agency, peace officer, examiner, or investigator alleging
that a person listed in Subsections 32A-1-105(17)(a)(1) through (vii) violated this title or the
rules of the commission;

(i1) a final adjudication of criminal liability against a person listed in Subsections
32A-1-105(17)(a)(i) through (vii) based on an alleged violation of this title; or

(111) a final adjudication of civil liability under Chapter 14a, Alcoholic Beverage
Liability, against a person listed in Subsections 32A-1-105(17)(a)(i) through (vii) based on an
alleged violation of this title.

(b) The department may initiate a disciplinary proceeding if the department receives an

item listed in Subsection (4)(a) to determine:
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(i) whether a person listed in Subsections 32A-1-105(17)(a)(i) through (vii) violated
this title or rules of the commission; and

(i1) if a violation is found, the appropriate sanction to be imposed.

(5) (a) Unless waived by the respondent, a disciplinary proceeding shall be held:

(1) if required by law;

(i) before revoking or suspending a permit, license, or certificate of approval issued
under this title; or

(iii) before imposing a fine against a person listed in Subsections 32A-1-105(17)(a)(i)
through (vii).

(b) Inexcusable failure of a respondent to appear at a scheduled disciplinary proceeding
hearing after receiving proper notice is an admission of the charged violation.

(c) The validity of a disciplinary proceeding is not affected by the failure of a person to
attend or remain in attendance.

(d) The commission or an appointed hearing examiner shall preside over a disciplinary
proceeding hearing.

(e) A disciplinary proceeding hearing may be closed only after the commission or
hearing examiner makes a written finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.

(f) (i) The commission or its hearing examiner as part of a disciplinary proceeding
hearing may:

(A) administer oaths or affirmations;

(B) take evidence;

(C) take a deposition within or without this state; and

(D) require by subpoena from a place within this state:

(I) the testimony of a person at a hearing; and

(II) the production of a book, record, paper, contract, agreement, document, or other
evidence considered relevant to the inquiry.

(i) A person subpoenaed in accordance with this Subsection (5)(f) shall testify and
produce a book, paper, document, or tangible thing as required in the subpoena.

(iii) A witness subpoenaed or called to testify or produce evidence who claims a

privilege against self-incrimination may not be compelled to testify, but the commission or the
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hearing examiner shall file a written report with the county attorney or district attorney in the
jurisdiction where the privilege is claimed or where the witness resides setting forth the
circumstance of the claimed privilege.

(iv) (A) A person is not excused from obeying a subpoena without just cause.

(B) A district court within the judicial district in which a person alleged to be guilty of
willful contempt of court or refusal to obey a subpoena is found or resides, upon application by
the party issuing the subpoena, may issue an order requiring the person to:

(I) appear before the issuing party; and

(II) (Aa) produce documentary evidence if so ordered; or

(Bb) give evidence regarding the matter in question.

(C) Failure to obey an order of the court may be punished by the court as contempt.

(g) (1) In a disciplinary proceeding hearing heard by a hearing examiner, the hearing
examiner shall prepare a report required by Subsection (3)(b)(ii) to the commission.

(i) The report required by Subsection (3)(b)(ii) and this Subsection (5)(g) may not
recommend a penalty more severe than that initially sought by the department in the notice of
agency action.

(iii)) A copy of the report required by Subsection (3)(b)(ii) and this Subsection (5)(g)
shall be served upon the respective parties.

(iv) The respondent and the department shall be given reasonable opportunity to file a
written objection to the report required by Subsection (3)(b)(ii) and this Subsection (5)(g)
before final commission action.

(h) In a case heard by the commission, it shall issue its final decision and order in
accordance with Subsection (3).

(6) (a) The commission shall:

(i) render a final decision and order on a disciplinary action; and

(i1) cause its final order to be prepared in writing, issued, and served on all parties.

(b) An order of the commission is [eonstdered] final on the date the order [becomes
effectrve] is issued.

(c) If the commission is satisfied that a person listed in Subsections
32A-1-105(17)(a)(i) through (vii) violated this title or the commission's rules, in accordance

with Title 63G, Chapter 4, Administrative Procedures Act, the commission may:
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(i) suspend or revoke the permit, license, or certificate of approval;

(i) impose a fine against a person listed in Subsections 32A-1-105(17)(a)(i) through
(vii);

(iii) assess the administrative costs of a disciplinary proceeding to the permittee, the
licensee, or certificate holder; or

(iv) take a combination of actions described in Subsections (6)(c)(i) through (iii).

(d) A fine imposed in accordance with this Subsection (6) is subject to Subsections
32A-1-107(1)(p) and (4).

(e) (1) If a permit or license is suspended under this Subsection (6), the permittee or
licensee shall prominently post a sign provided by the department:

(A) during the suspension; and

(B) at the entrance of the premises of the permittee or licensee.

(i1) The sign required by this Subsection (6)(e) shall:

(A) read "The Utah Alcoholic Beverage Control Commission has suspended the
alcoholic beverage license or permit of this establishment. Alcoholic beverages may not be
sold, served, furnished, or consumed on these premises during the period of suspension."; and

(B) include the dates of the suspension period.

(iii) A permittee or licensee may not remove, alter, obscure, or destroy a sign required
to be posted under this Subsection (6)(e) during the suspension period.

(f) If a permit or license is revoked, the commission may order the revocation of a
compliance bond posted by the permittee or licensee.

(g) A permittee or licensee whose permit or license is revoked may not reapply for a
permit or license under this title for three years from the date on which the permit or license is
revoked.

(h) The commission shall transfer all costs assessed into the General Fund in
accordance with Section 32A-1-113.

(7) Subject to Section 32A-1-119.5:

(a) In addition to an action taken against a permittee, licensee, or certificate holder
under this section, the department may initiate disciplinary action against an officer, employee,
or agent of a permittee, licensee, or certificate holder.

(b) If an officer, employee, or agent is found to have violated this title, the commission

- 19 -



586
587
588
589
590
591
592
593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616

H.B. 376 02-27-09 12:02 PM

may prohibit the officer, employee, or agent from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling an alcoholic beverage in the course of acting as an
officer, employee, or agent with a permittee, licensee, or certificate holder under this title for a
period determined by the commission.

(8) Subject to Section 32A-1-119.5:

(a) The department may initiate a disciplinary proceeding for an alleged violation of
this title or the rules of the commission against:

(i) a manufacturer, supplier, or importer of an alcoholic beverage; or

(i1) an officer, employee, agent, or representative of a person listed in Subsection
(8)(@)@).

(b) (1) If the commission makes the finding described in Subsection (8)(b)(ii), the
commission may, in addition to other penalties prescribed by this title, order:

(A) the removal of the manufacturer's, supplier's, or importer's one or more products
from the department's sales list; and

(B) a suspension of the department's purchase of the one or more products described in
Subsection (8)(b)(i)(A) for a period determined by the commission.

(ii)) The commission may take the action described in Subsection (8)(b)(i) if:

(A) a manufacturer, supplier, or importer of liquor, wine, heavy beer, or a flavored malt
beverage, or its officer, employee, agent, or representative violates this title; and

(B) the manufacturer, supplier, or importer:

() directly commits the violation; or

(II) solicits, requests, commands, encourages, or intentionally aids another to engage
in the violation.

(9) Subject to Section 32A-1-119.5:

(a) The department may initiate a disciplinary proceeding against a brewer holding a
certificate of approval under Section 32A-8-101 for an alleged violation of this title or the rules
of the commission.

(b) If the commission makes a finding that the brewer holding a certificate of approval
violates this title or rules of the commission, the commission may take an action against the
brewer holding a certificate of approval that the commission could take against a licensee

including:
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617 (i) suspension or revocation of the certificate of approval; and
618 (i1) imposition of a fine.
619 (10) (a) An adjudicative proceeding under this title, including a disciplinary

620 proceeding, is a civil action, notwithstanding whether at issue in the adjudicative proceeding is

621 a violation of statute that can be prosecuted criminally.
622 (b) Unless specifically adopted in this title, a procedure or principal that is applicable

623  to a criminal proceeding does not apply to an adjudicative proceeding permitted under this title
624  including:

625 (1) Title 76, Chapter 1, General Provisions;

626 (ii) Title 76, Chapter 2, Principles of Criminal Responsibility:

627 (iii) Title 76, Chapter 3, Punishments: and

628 (iv) Title 76, Chapter 4. Inchoate Offenses.

629 (c) 1) The burden of proof in an adjudicative proceeding under this title is by a

630 preponderance of the evidence.

631 (i1) If the subject of an adjudicative proceeding under this title asserts an affirmative

632  defense, the subject has the burden of proof to establish the affirmative defense by the

633  preponderance of the evidence.

634 (d) In an adjudicative proceeding under this title, to find a violation of this title the

635 commission:

636 (i) is required to determine whether the conduct that constitutes the violation occurred;
637 and
638 (i1) is not required to make a finding of knowledge or intent unless knowledge or intent

639  is expressly made an element of the violation by statute.

640 [(H)] (A1) (a) If a respondent requests a disciplinary proceeding hearing, the hearing
641  held by the commission or a hearing examiner appointed by the commission shall proceed

642  formally in accordance with Sections 63G-4-204 through 63G-4-209 in a case where:

643 (i) the alleged violation poses, or potentially poses, a grave risk to public safety, health,
644  and welfare;

645 (i1) the alleged violation involves:
646 (A) selling, serving, or otherwise furnishing an alcoholic product to a minor;
647 (B) attire, conduct, or entertainment prohibited by Part 6, Attire, Conduct, and
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Entertainment Act;

(C) fraud, deceit, willful concealment, or misrepresentation of the facts by or on behalf
of the respondent;

(D) interfering or refusing to cooperate with:

(I) an authorized official of the department or the state in the discharge of the official's
duties in relation to the enforcement of this title; or

(I) a peace officer in the discharge of the peace officer's duties in relation to the
enforcement of this title;

(E) an unlawful trade practice under Sections 32A-12-601 through 32A-12-606;

(F) unlawful importation of an alcoholic product; or

(G) unlawful supply of liquor by a liquor industry member, as defined in Subsection
32A-12-601(2), to a person other than the department or a military installation, except to the
extent permitted by this title; or

(iii) the department determines to seek in a disciplinary proceeding hearing:

(A) an administrative fine exceeding $3,000;

(B) a suspension of a license, permit, or certificate of approval of more than ten days;
or

(C) arevocation of a license, permit, or certificate of approval.

(b) If a respondent does not request a disciplinary proceeding hearing, a hearing shall

proceed informally unless it is designated as a formal proceeding pursuant to rules adopted by

the commission in accordance with Subsection (11)(c).
[tb)] (c) The commission shall make rules in accordance with Title 63G, Chapter 3,

Utah Administrative Rulemaking Act, to provide a procedure to implement this Subsection
[(F6] A 1).

Section 3. Section 32A-12-101 is amended to read:

32A-12-101. Utah Criminal Code applicable.

Except as otherwise provided, Title 76, Chapters 1, 2, 3, and 4[;the Btah-Crimimat

title;exceptasotherwiseprovided] apply to the prosecution of a criminal offense defined in
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this chapter or expressly identified as a criminal offense in this title.
Section 4. Section 32A-12-104 is amended to read:

32A-12-104. Violation of title a misdemeanor.
[Any] (1) Unless otherwise provided in this title, a person [whoviotates-thistitle] is
guilty of a class B misdemeanor[;unlessotherwiseprovided-mthis-title:] if that person

violates:

(a) this chapter; or

(b) a provision of this title that is expressly identified as a criminal offense.

(2) This section is not applicable to an adjudicative proceeding under Section
32A-1-119, but only:

(a) makes a violation described in Subsection (1) a criminal offense; and

(b) establishes a penalty for a violation described in Subsection (1) that is prosecuted

criminally.
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